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STATEMENT OF THE | SSUE

The issue in this case is whether Conprehensive Pl an
Amendnent 2002-02, adopted by the Town of Jupiter (Town) as
Ordi nance 62-02, is "in conpliance"” as defined in Section
163.3184(1)(b), Florida Statutes.?

PRELI M NARY STATEMENT

After the Town's adoption of Amendnment 2002-02
(Amendnent), the Departnent of Community Affairs (DCA) gave
notice of intent to find the amendnent "in conpliance.”
Petitioner, Anna Current, pro se, filed a Petition for
Adm ni strative Hearing (Petition) on March 28, 2003. DCA
referred the matter to the Division of Adm nistrative Hearings
(DOAH). I n accordance with the Joint Response to Initial
Order, the case was set for hearing in Jupiter, Florida, on
July 30, 2003.

At the conclusion of an Order on Mdtion to Conpel and
Motion for Protective Order entered on May 16, 2003, it was
not ed:

[ A]l t hough the bul k of the Petition for

Adm ni strative Hearing in this case
conpl ai ns about the adequacy of the



publ i shed notice of the transmttal and
adopti on hearings, the rel evance of

di scovery on those issues is doubtful since
consistency with notice requirenents is not
a conmpliance criterion under Section

163. 3184(1)(b), Florida Statutes. See
Eneral d Lakes Residents' Ass'n, Inc. vs.
Collier County and Dept. of Conmunity
Affairs, DOAH Case No. 02-3090GM 2003 W
329685, at *11-12 (Div. Adm n. Hrgs. 2003),
adopted with two m nor exceptions not
pertinent here in the Final Order entered
by DCA on May 8, 2003.

On June 16, 2003, Petitioner filed a copy of a letter to
counsel for the Town and DCA requesting "perm ssion" to anend
her Petition "by identifying the issues of disagreenent as
mat erial fact, as well as making sonme m nor corrections and
statenments to ny Petition.” The Town opposed "identifying
i ssues of disagreenent as material fact" as being "highly
irregular”; DCA did not respond. Based on the filings, an
Order Granting Leave to Anend for these purposes was entered on
June 25, 2003.

On June 27, 2003, Petitioner filed her Amended Petition.

In addition to the overall "not-in-inconpliance" issue,
Petitioner appeared to attenpt to plead numerous sub-issues in
the original Petition and in the Amended Petition, including:

st andi ng; public participation; publication of notice

requi rement for three public hearings (local planning agency,
transmttal and adoption); the adequacy of the published notice

of the transmttal and adoption hearings; honme rule authority



of |l ocal governments to adopt planning and public participation
programs that exceed m ninum statutory and rule criteria; DCA's
conpliance review responsibilities; data and analysis; the
relationship of the conprehensive plan to inplenmenting |and
devel opnent regul ati ons; annexation; findings of blight within
community redevel opnent agencies; and private property rights.

On July 14, 2003, the Town filed an exhibit |ist
consisting of nine exhibits and reserving the right to add
exhi bits necessary for rebuttal or inpeachment. On July 23,
2003, Petitioner filed her Corrected List of Exhibits, which
i ncluded a general category of exhibits "listed by Respondents
and/ or necessary for rebuttal.” On July 29, 2003, DCA and the
Town filed a joint Prehearing Statenment which listed their 12
joint exhibits, DCA's three exhibits, and the Town's five
exhibits. The joint exhibits included an exhibit titled "Proof
of Publication and Notice of Publication and Notice of Town's
P&C Meeting of August 13, 2002," which was not included on any
previous exhibit list. On July 29, 2003, Petitioner also filed
a prehearing statenent which was styled as a "Preheari ng
Stipulation.™ Petitioner's prehearing statenent agreed to the
adm ssion of all of the Town's and DCA's exhibits.

At the formal hearing, Petitioner testified in her own
behal f and sought to have adnmitted in evidence several exhibits

from a book that contained 105 exhibits,? 103 individually



nunbered (apparently not in any |ogical manner) in accordance
with Petitioner's Corrected List of Exhibits filed on July 23,
2003, and all subsequently organi zed by tabs into nine
categories reflecting the order in which Petitioner intended to
refer to themduring her testinmony.® Several of the 105
exhibits (nanmely, those in tabs 8 and 9) were not offered.
Several were received (nost over objections on grounds of

hearsay and rel evance), nanely, Petitioner's curriculumvita in

tab 1, Petitioner's Exhibits 3, 6a, 13a, 18, 23, 68, 69, 72,
and 78. Objections (nostly on grounds of relevance) to several
of the offered exhibits were sustained (including all exhibits
in Tab 5)--specifically, Petitioner's Exhibits 6, 14, 25, 29,
48- 53, 55-57, 64-69, 81-85, 87-90, 92-95, 99, 102-109, and an
unnunber ed newspaper article in tab 7; but the rulings on the
obj ections to Petitioner's Exhibits 55 and 56 are reconsidered,
t hose objections are now overrul ed, and those exhibits are
received. Ruling was reserved on objections to several
exhi bits offered--nanely, 1a, 1b, 5b, 9, 10, 12, 25, 26, 30,
30a, 31, 34-41, 73-75, and 79; the objections are now overrul ed
as to la, 5b, 9, 10, 12, 30, 30a, 31, 34-41, 73, and 75, which
are now recei ved*, objections as to the others are sustained.
The Town called one witness, David Kenp, who is the Town's
Princi pal Long Range Pl anner. The Town al so had Town Exhibits

1-11 admtted i nto evi dence. DCA called its Senior Planner,



Joseph Addae- Mensa, as an expert witness in conprehensive

pl anning. DCA had DCA Exhibits 1-3 admtted in evidence.
Nei t her the Town nor DCA offered into evidence the exhibit
titled "Proof of Publication and Notice of Public Hearing for
Town' s Pl anning and Zoni ng Conmmi ssion Meeting held August 13,
2002," which was on the |ist of Respondents' Joint Exhibits in
their joint Prehearing Statenent.

After presentation of the evidence, DCA requested a
transcript of the final hearing, and the parties were given ten
days fromthe filing of the transcript in which to file
proposed recomended orders (PROs). The transcript was filed
on August 18, 2003. On August 25, 2003, counsel for Petitioner
filed a notice of appearance as counsel of record. On
August 27, 2003, counsel for Petitioner filed a request for
extension of time to file PROs and to enlarge the page limt
for PROs. The Town and DCA filed witten responses in
opposition to the request. On August 29, 2003, an Order
Extending Time was entered extending the time for PROs to
Sept enber 8, 2003, but denying the request to enlarge the page
l[imt. The Town |ater requested an additional extension of one
day due to facsimle transm ssion difficulties; neither DCA nor
Petitioner opposed the extension.

On Septenber 3, 2003, counsel for Petitioner filed an

Expedited Motion to Request Official Recognition. A telephone



heari ng was held on Septenmber 4, 2003. Based upon the notion
and oral argunments, an Order on O ficial Recognition was
entered on Septenmber 5, 2003, in which official recognition was
granted as to sonme docunents but denied as to others.

Separate PROs were filed by the Petitioner, Town and DCA.
In Petitioner's PRO, all of the issues raised in the original
and amended petitions were waived except the overall "not-in-
conpliance" issue, and the specific sub-issues of: standing;
public participation; publication of notice requirenents for
three public hearings (land planning agency, transmttal and
adoption); the adequacy of the published notice of the
transmttal and adoption hearings; hone rule authority of | ocal
governnments to adopt planning and public participation prograns
that exceed m nimum statutory and rule criteria; and DCA's
conpliance review responsibilities. Al of the PROs were fully
considered in preparing this Recommended Order.

The Town's PRO contai ned a request that DOAH reserve
"jurisdiction to determne the entitlenment to an award of
attorney's fees and costs and to award reasonabl e attorney's
fees and costs should it deem appropriate . . . ." On Cctober
7, 2003, Petitioner filed a Notice of Service of Petitioner's
Verified Mdtion for Sanctions against the Town of Jupiter under
Section 57.105, Florida Statutes, and Request that DOAH not

| ssue the Recommended Order before October 30, 2003. Nei t her



t he Town nor DCA responded to this last filing. At this tine,
based on the follow ng Findings of Fact and Concl usi ons of Law,
all requests relating to sanctions and assessnent of attorneys'
fees are denied.

FI NDI NGS OF FACT

The Parti es

1. Petitioner, Anna Current, resides at property on the
Jupiter River in the Town of Jupiter at 711 Ryan Road, Jupiter
Fl orida 33477.

2. The Town of Jupiter (Town) is a nunicipality of the
State of Florida whose address is 210 Mlitary Trail, Jupiter,
Fl ori da.

3. The Departnment of Community Affairs (DCA) is the state
| and pl anning agency with the duty to review conprehensive plan
amendment s pursuant to Sections 163.3164(20) and 163. 3184.

The Amendnent

4. Amendnent 2002-02 (Anmendnent), which was adopted by
the Town's Ordi nance 62-02, consists of four text anmendnments,
one amendnment to the Transportation Map Series, and one
amendment to the future | and use map (FLUM el enent.

5. The first text amendnent anends the Transportation
El ement by adding Policy 2.2.6. Policy 2.2.6 requires updates

to the Town's Bicycle Transportation Master Pl an.



6. The second text amendnent anmends the text of the
Conservation Element. Specifically, it amends Policy 1.2.5 to
reference the June 2000 as opposed to the Decenmber 1985 version
of the "Loxahatchee River National WIld and Scenic River
Managenent Pl an."

7. The third text amendnent adds two new policies to the
| nt ergover nment al Coordi nati on El ement of the Town's
Compr ehensi ve Plan. These policies reference and adopt certain
parameters for the Western Corridor Interlocal Agreement, an
interlocal agreement between the Town, Pal m Beach County and
Martin County.

8. The fourth text amendnment anends certain tables
related to Level of Service and Capacity Standards in the
Public School Facilities Elenment.

9. The fifth change adds Figures 10 and 10a and anends
Figures 5, 6 and 7 of the Transportation Map Seri es.

10. The sixth and final section of the Amendment changes
the Future Land Use Map for the Town of Jupiter. Specifically,
it redesignates 12.3 acres in Jupiter Community Park fromthe
recreation | and use category to the conservation | and use
cat egory.

The Adopti on Process

11. On August 13, 2002, the Town's Pl anning and Zoning

Comm ssi on, acting as the local planning agency (LPA), held a



public hearing and recommended that the Jupiter Town Counci l
approve seven separate conprehensive plan anmendnents. These
amendnments consisted of five text amendnments, an anmendnent to
the Transportation Map Series (with nodifications), and a
Future Land Use Map (FLUM anendnent.

12. Petitioner testified that this LPA public hearing was
not advertised in advance. The Town's wi tness, David Kenp, who
is the Town's Principal Long Range Planner, did not dispute
Petitioner's testinony; instead, he testified that he did not
recall whether this LPA public hearing was advertised.

13. There was documentary evidence that, on July 7, 2003,
the Town Pl anner sent an e-mail nessage to the Town's Clerk
inform ng her that, with regard to Petitioner's request for
"proof of publication"” of the advertisenment for the LPA nmeeting
on August 13, 2002, the Town Pl anner's staff had revi ewed al
rel evant files and was unable to | ocate the requested public
records.

14. There al so was docunentary evidence that the Town's
Records and Archives Manager notified the Town's Clerk by e-
mai |l on April 29, 2003, that Petitioner had requested a copy of
t he "proof of publication" of the advertisenent for the LPA
public hearing on August 13, 2002, and had been infornmed that
no adverti senent was necessary since it was a regular neeting

of the LPA

10



15. The m nutes of the LPA's nmeeting on August 13, 2002,
show that the six conmponent parts being considered as part of
t he proposed Anendnent 2002-02 were on the LPA's regul ar
meeting consent agenda. The m nutes indicate that two of the
conponents were "pulled" fromthe consent agenda. The m nutes
al so indicate that no one in attendance at the neeting spoke on
t he proposed anendnents. The ninutes do not reflect that the
LPA or any of its nmenbers invited public participation before a
vote was taken on the six conmponents of the proposed
amendnments.

16. Neither the Town nor DCA introduced evidence of an
advertisenment for the LPA's neeting on August 13, 2002,
notwi t hstanding their listing of proof of publication of the
advertisement as a joint exhibit of the DCA and the Town in
their Joint Prehearing Statement, and Petitioner's stipulation
to its adm ssibility.

17. The m nutes of the LPA neeting on August 13, 2002,
reflect that Petitioner was not present during the consent
agenda portion of the nmeeting. They indicate that she appeared
| ater for the regul ar agenda portion of the meeting and spoke
in favor of a site plan/special exception/PUD application being
consi dered during that portion of the neeting.

18. On Tuesday, Septenber 3, and Tuesday, Septenber 17,

2002, the Jupiter Town Council held public hearings and

11



approved the transmttal of Ordinance 62-02, consisting of al
seven of the proposed plan amendnents recomended by the LPA,
t o DCA.

19. The transmttal public hearing was held on a weekday
at | east seven days after the advertisenent for the public

heari ng, which appeared in the Pal m Beach Post, a newspaper of

general circulation in the Town, on August 25, 2002. The

advertisement included the title of the proposed O di nance 62-

02, in bold:
AN ORDI NANCE OF THE TOWN . . . AMENDI NG
ORDI NANCE NO. 57-89, THE COWMPREHENSI VE PLAN
OF THE TOWN . . . : AMENDI NG THE TEXT OF THE

CONSERVATI ON, FUTURE LAND USE,

| NTERGOVERNMENTAL COORDI NATI ON, AND PUBLI C
SCHOOL FACI LI TI ES ELEMENTS; AMENDI NG THE
TEXT AND MAP SERI ES OF THE TRANSPORTATI ON
ELEMENT; PROVI DI NG FOR AN AMENDMENT TO THE
FUTURE LAND USE ELEMENT TO CHANGE THE LAND
USE DESI GNATI ON OF A 12. 3 ACRE PROPERTY
LOCATED I N THE NORTHERN PART OF THE TOWN' S
COMMUNI TY PARK AT 3377 CHURCH STREET FROM A
RECREATI ON DESI GNATI ON TO A CONSERVATI ON
DESI GNATI ON;

The advertisenent also included a map showi ng the | ocati on of
the 12. 3-acre property.

20. At the transmttal hearing, the public was invited to
comment, and three individuals offered public comments.

21. On Septenber 26, 2002, DCA received the proposed
amendnments.

22. Although the Town requested that DCA not reviewthe

Amendnent or issue an Objections, Recommendations, and Commrents

12



Report (ORC report), Petitioner requested a review and ORC
report, and DCA determ ned that a review and ORC report were
necessary, even if not requested by Petitioner.

23. DCA conducted a review of the proposed anmendnents for
consi stency with the requirements of Chapter 163, Part 11,
Florida Statutes, Florida Adm nistrative Code Rule 9J-5, the
Treasure Coast Regi onal Planning Council Strategic Policy Plan,
and Chapter 187, Florida Statutes (the State Conprehensive
Pl an), and issued an ORC report to the Town of Jupiter on
November 27, 2002. The ORC report raised only one objection,
specifically to a text anendnment that would allow for increased
densities in the Coastal Hi gh Hazard Area.

24. The Town Council held a public hearing on Decenber
17, 2002, at which six of the seven proposed changes
contenpl ated by the transmtted proposed amendnents were
adopted. (The Town did not adopt the amendnment to whi ch DCA
has objected in the ORC report.)

25. This adoption hearing was held on a weekday at | east
five days after the advertisenent for the public hearing

appeared in the Pal m Beach Post, a newspaper of general

circulation in the Town. The advertising appeared on Decenber
10, 2002. The advertisenent included, in bold, the sanme title
of the proposed Ordi nance 62-02 as the transmittal hearing

adverti senent, except that reference to the text change to the

13



Future Land Use El enent was omtted. The advertisenment also
included a map showi ng the I ocation of the 12.3-acre property
(as well as other properties affected by other ordi nances being
advertised at the same tine).

26. At the adoption hearing, Petitioner offered witten
coments. There were no other comments or objections.

27. Petitioner attenpted to prove that the Town failed to
meet a statutory requirenent to provide sign-fornms for
conprehensi ve plan anendnent hearings. She proved that no
sign-in fornms were provided for the LPA hearing on August 13,
2002. She did not prove that no sign-in forms were provided
for the transmttal hearings in Septenber 2002 or for the
adoption hearing in Decenber 2002.

28. On Decenber 23, 2002, DCA received the Town’ s adopted
Amendnment 2002-02 for review. DCA conducted a review of
adopt ed Amendnent 2002-02 for consistency with the requirenents
of Chapter 163, Part |1, Florida Statutes, Rule 9J-5, the
Treasure Coast Regional Planning Council Strategic Policy Plan,
and Chapter 187, Florida Statutes (the State Conprehensive
Plan). Amendnent 2002-02 was found to be "in conpliance."

29. DCA's witness, Senior Planner, Dr. Joseph Addae-
Mensa, testified that DCA's review of an adopted plan amendnent
includes verification that the |ocal government held the

requi red advertised transmttal and adoption hearings.

14



According to his testinony, this ordinarily is acconplished by
a sinple review to ascertain that the |ocal governnent included
the usual statenment in its subm ssion to DCA to the effect that
the required advertised public hearings had been held. In this
case, the Town's subm ssion included such a statenent, and
DCA's review went no further.

Town's Public Participati on and
Adverti si ng Requirenments

30. Petitioner asserts that the Town's adoption of

Resol ution No. 58-87 on Decenber 1, 1987, specified additional
or nore stringent public participation and notice procedures
for the consideration and recommendati on of conprehensive pl ans
and anmendnments by the Town's LPA and for the adoption of such
pl ans by the Town's governing body. However, Section 1 of the
Resol ution st at ed:

The Town of Jupiter hereby adopts the

foll ow ng procedures [for the LPA and Town

Council] to inmplenent . . . [m ninum

criteria as established by [ DCA]

pendi ng the enactnent of permanent

provi sions by Ordi nance, provided, however,

that any failure by the Town to fully

conply with the technical requirenents

hereof shall not be cause to invalidate the

adoption of any Amendnents to the Jupiter

Conmpr ehensi ve Pl an which otherw se neet the

requi renments of |aw .
In addition, on March 3, 1998, the Town's new hone-rule charter
became effective. It provided in Article VI that "procedures

for the adoption of ordinances and resolutions for the Town of

15



Jupiter shall be as nade and provided by the Florida Statutes,
as may be hereafter anended and revised" and that the Town
Counci|l "may provide, by appropriate action, requirements for
t he adopti on of ordinances and resol utions which are nore
stringent than those set forth in the Florida Statutes.”

31. There was no evidence of any subsequent "appropriate
action" to establish procedures that are "nore stringent
than those set forth in the Florida Statutes.”

32. Resolution 58-87 was neither repeal ed nor re-enacted
after the effective date of the hone-rule charter. However, it
appears that the hone-rule charter should be viewed as
repeal i ng or supersedi ng Resolution 58-87. 1In any event, for
pur poses of this proceeding, as indicated, Resolution 58-87 did
not add any conpliance review criteria to the "requirenents of

| aw.

Data and Anal ysis for the Conservati on El enent

33. Petitioner attenpted to challenge the text amendnent
to the Conservation Elenment of the Town’s Conprehensive Plan.
The Amended Petition states: "The restrictions placed on the

Loxahat chee River Buffer were hastily prepared, flawed, and

dubi ous in value. It was subnmtted wi thout valid data and
anal ysis."
34. It was determ ned at the hearing that Petitioner

actual ly m stakenly was seeking to challenge either a

16



subsequent FLUM anmendnment consi dered by the Town Council in
July, 2003, or |and devel opnment regul ati ons that were

consi dered by the Town Council in February, 2003. These are
not the changes to the Conservation El ement of the Town's

Conmpr ehensi ve Pl an adopted in Amendnent 2002-02. The anendnent
at issue here nerely changed a reference fromthe Decenber 1985
version of the "Loxahatchee River National WId and Scenic

Ri ver Managenment Plan" to the June 2000 pl an.

35. Submitted with the Anendnent was data and analysis in
the formof a staff report describing the procedural process
used to adopt the amendnent to the Conservation Elenent, staff
anal ysis, and a narrative explanation of why this essentially
housekeeping item was needed.

36. Petitioner presented no evidence at hearing that this
m nor change to the Conservation El ement was submtted wi thout
adequate valid data and anal ysi s.

Data and Analysis for the Transportati on El enent

37. Petitioner challenged the nodification of
Transportation Map Series figures 5, 6 and 7, and on the basis
that they were supported by old data from 1999.

38. DCA did not raise this as an objection in their ORC
report. The Florida Departnment of Transportation ("FDOT") did
raise the issue of old data as an objection in its coment

letter to DCA dated October 21, 2002. After receipt of the

17



comment |etter, however, Town Staff contacted FDOT regarding
the objection. Town Staff explained that the Town was
conpleting a transportation study related to the |Indi antown
Road Corridor and indicated the Town's commtnment to

i ncorporating the data and analysis contained in the final
transportation study into the Transportation Elenent in a
subsequent round of conprehensive plan anmendnents.

39. At the final hearing, David Kenp, Principle Long
Range Pl anner for the Town, testified that the Transportation
Map Series amendnents were to reflect only the possible
al i gnment of a future roadway, that the Town had utilized the
nost current data based on the interlocal agreenment and the
alignments shown in the interlocal agreenent, and that the Town
had resolved the FDOT's concerns regarding the data.

40. Submitted with the Anendnment was data and analysis in
the formof a staff report describing the procedural process
used to adopt the amendnent to the Transportation El emrent and
Map Series, staff analysis which responded to FDOT' s
obj ections, and a narrative expl anati on descri bing the changes
and why they were needed. Petitioner did not prove beyond fair
debate that the Transportation Map Series amendnent was not

supported by data and anal ysi s.
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Ot her Substantive | ssues

41. O her issues Petitioner may have raised in her
chal l enge to the conpliance determ nation in this case either
wer e dropped or were unfounded, sonme having been m stakenly
directed to Town action other than the Amendnent at issue in
this case.

CONCLUSI ONS OF LAW

42. Section 163.3184(1)(b) sets out the conpliance
criteria for this case:

"I'n conpliance"” nmeans consistent with the
requi renments of ss. 163.3177, 163.31776,
when a | ocal governnment adopts an
educational facilities elenent, 163.3178,
163. 3180, 163.3191, and 163.3245, with the
state conprehensive plan, with the
appropriate strategic regional policy plan,
and with chapter 9J-5, Florida

Adm ni strative Code, where such rule is not
inconsistent with this part and with the
princi ples for guiding devel opment in

desi gnated areas of critical state concern.

43. Absent a statutory directive to the contrary, the
burden of proof generally is on the party (or parties)
asserting the affirmative of the issue in an admnistrative

proceeding. Young v. Dept. of Community Affairs, 625 So. 2d

831 (Fla. 1993); Balino v. Dept. of Health, etc., 348 So. 2d

349 (Fla. 1st DCA 1977). |In this case, DCA and the Town are
asserting the affirmative of the issue: that the Amendnent is

in conpliance, i.e., that it is "consistent” with the
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requirenments listed in Section 163.3184(1)(a). However,
Section 163.3184(9)(a) alters the general rule.

44. Since DCA issued notice of intent to find the
Amendnent to be "in conpliance,"” Section 163.3184(9) (a)
provi des that the Amendnent "shall be determned to be in
conpliance if the | ocal governnent's determ nati on of
conpliance is fairly debatable.” This |anguage has been
interpreted consistently as shifting the burden of proof to the
party seeking to establish nonconpliance.

45, It was held in Martin v. Yusem 690 So. 2d 1288, 1295

(Fla. 1997):

The fairly debatable standard of reviewis
a highly deferential standard requiring
approval of a planning action if reasonable
persons could differ as to its propriety.
See B & H Travel Corp. v. State Dep't of
Community Affairs, 602 So. 2d 1362 (Fla.

1st DCA 1992). |In other words, "[a]n

ordi nance may be said to be fairly

debat abl e when for any reason it is open to
di spute or controversy on grounds that make
sense or point to a |logical deduction that
in no way involves its constitutional
validity." City of Mam Beach v. Lachman,
71 So. 2d 148, 152 (Fla. 1953). The
procedural requirenments inuring to a quasi-
judicial proceeding are distinct fromthose
inuring to a legislative proceeding. See
generally City Envtl. Servs. Landfill, Inc.
v. Hol mes County, 677 So. 2d 1327 (Fla. 1st
DCA 1996). However, we do point out that
even with the deferential review of

| egislative action afforded by the fairly
debatable rule, local government action
still must be in accord with the procedures
required by chapter 163, part Il, Florida

20



Statutes, and |ocal ordinances. Cf. David
v. City of Dunedin, 473 So. 2d 304 (Fla. 2d
DCA 1985) (finding null and void an
ordi nance enacted in violation of the
notice provisions of the rel evant
statutes). An ordinance may be said to be
fairly debatable when for any reason it is
open to dispute or controversy on grounds
t hat make sense or point to a | ogical
deduction that in no way involves its
constitutional validity.

46. In this case, Petitioner's primary contentions are

that the Amendnent is not consistent with notice requirenents

for LPA hearings under Section 163.3174(4)(a),® and for

adoption and transnmittal hearings under Section 163.3184(15),°

and with public participation requirements under Section

163. 31817 and Rule 9J-5.004. O these, only Rule 9J-5.004 is

listed as a conpliance criterion under Section 163.3184(1)(b).
47. Rule 9J-5.004 states:

(1) The local governing body and the | ocal
pl anni ng agency shall adopt procedures to
provi de for and encourage public
participation in the planning process,

i ncludi ng consi deration of amendnents to

t he conprehensi ve plan and eval uati on and
apprai sal reports.

(2) The procedures shall include the
fol |l ow ng:

(a) Provisions to assure that real
property owners are put on notice, through
advertisenent in a newspaper of general
circulation in the area or other method
adopted by the |l ocal governnent, of
official actions that will affect the use
of their property;

(b) Provisions for notice to keep the
general public informed;
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(c) Provisions to assure that there are
opportunities for the public to provide
written comrents;

(d) Provisions to assure that the required
public hearings are held; and

(e) Provisions to assure the consideration
of and response to public coments.

(3) Local governnents are encouraged to
make executive sunmaries of conprehensive
pl ans available to the general public and
shoul d, while the planning process is

ongoi ng, release information at regul ar
intervals to keep its citizenry apprised of
pl anni ng activities.

48. Rule 9J-5.004 inplements Section 163.3181, which
states in pertinent part:

(1) It is the intent of the Legislature
that the public participate in the
conprehensi ve pl anni ng process to the

full est extent possible. Towards this end,
| ocal pl anni ng agenci es and | ocal
governnmental units are directed to adopt
procedures designed to provide effective
public participation in the conprehensive
pl anni ng process and to provide real
property owners with notice of all official
actions which will regulate the use of
their property. The provisions and
procedures required in this act are set out
as the m nimumrequirenments towards this
end.

(2) During consideration of the proposed
pl an or amendnents thereto by the | oca

pl anni ng agency or by the |ocal governing
body, the procedures shall provide for

br oad di ssem nation of the proposals and
alternatives, opportunity for witten
comment s, public hearings as provided
herein, provisions for open discussion,
conmuni cations progranms, information
services, and consideration of and response
to public comments.
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49. The Town's Amendnent does not purport to adopt
procedures to "provide for and encourage public participation
in the planning process" (Rule 9J-5.004) or to "provide
effective public participation in the conprehensive planning
process and to provide real property owners with notice of al
official actions which will regulate the use of their property”
(Section 163.3181). Such procedures already are in place.
Essentially, Petitioner contends that the Town did not follow
its procedures and, in so doing, that its actions were not
consistent with the public participation requirenments in
Section 163.3181 and in Rule 9J-5.004 when it adopted the
Amendnent - -specifically, by not giving notice of the LPA
heari ng on August 13, 2002, and by giving insufficient notice
of the transmttal and adoption hearings in Septenber and
Decenber 2002.8

50. Although Section 163.3181 and Rule 9J-5.004 both
appear to direct |local governnents to adopt procedures, not
conpel conduct in accordance with the procedures, Petitioner
contends that plan amendnents are not "in conpliance"” if the
| ocal governnent does not follow the adopted procedures (and
m ni mum procedural requirements reflected in the statute and
rule) in amending its conprehensive plan. In mking this

argument, Petitioner relies on the case of Austin, et al. v.

Dept. of Community Affairs, et al., DOAH Case Nos. 88-6338GM
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and 89-0291GM 1989 W. 645182 (DOAH June 2, 1989; DCA Aug. 20,
1990, and Sept. 29, 1989).
51. In Austin, DCA reviewed the entirety of the

Comprehensive Plan of the City of Cocoa under the Local
Gover nnment Conprehensive Pl anni ng and Land Devel opnent
Regul ation Act, Chapter 163, Part Il, Florida Statutes (1985),
commonly referred to as the Growth Managenent Act, and found
the City's Plan to be "in conpliance.” 1In the Recommended
Order (RO entered on June 2, 1989, on the petition filed by
Austin, et al., challenging DCA s "conpliance" determ nation,
findi ngs were nade regardi ng preparation and transmttal of the
proposed plan (including LPA nmeetings and public notices
given), DCA's review and ORC report on the proposed pl an
(including, in RO Finding 82, a finding as to a statenent in
the ORC report that "the City's public participation procedures
[were] in violation of Rule 9J-5.004(2)(c) and (e)" because
t hey | acked "provisions to assure that the public has
opportunities to provide witten comments and woul d receive
responses to their comments"), and the City's review of the ORC
report and adoption of the City's Plan (including neetings and
public notices given). The RO also included the follow ng
"Utimte Findings as to Public Participation":

183. The public participated in the

conprehensi ve pl anni ng process to the

full est extent possible. The City Counci
adopted procedures to provide effective
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public participation, including notice to
real property owners of all official action
affecting the use of their property.

184. Any deficiency in the procedures is
immaterial. The Planning and Zoni ng Board
duly discharged its responsibilities as the
| ocal pl anni ng agency under the Act. The
City Council and Pl anni ng and Zoni ng Board
anply advertised their many public hearings
and provi ded reasonabl e opportunity for
written conmments and open di scussion.
Comrents fromthe public appear to have
received fair consideration. The City

di ssem nat ed proposal s and ot her
information as broadly as possible,

al t hough certain materials were avail abl e
at tinmes only to staff and not the City
Council, Planning and Zoning Board, or
publi c.

185. The City was confronted with a
substantial task involving the

i dentification, consideration, and

resol ution of conplex technical and | egal
guestions. The City prudently del egated
much of the work to City staff and outside
consultants. The Act generates severe tine
pressures, especially on the | ocal
governnent, which has only 60 days to digest
the ORC and adopt a plan. Once the City
received the ORC, about half of the 60 days
was spent by the staff and outside
consultants in drafting proposed revisions
and responses.

186. Neither City Council or the Planning
and Zoning Board could realistically
commence public nmeetings until the nenbers
had revi ewed the work of the consultants
and staff. Critical |and use decisions
such as those involved in the adoption of a
conprehensive plan are politically
sensitive. The |l and use decisions in this
case generated consi derable controversy in
the community. Menbers of the City Counci
or the Planning and Zoni ng Board coul d not
reasonably be expected to conmmence public
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neeti ngs before they were aware of what
revisions and responses were being proposed
by their experts.

187. The greatest shortcomng in the
public participation process involved the
ongoi ng proposed changes to the Future Land
Use Map and the inability or unwillingness
of the City to dissemnate in a tinely
manner updated maps reflecting these
proposed changes. Broader and nore tinely
di ssem nation of the proposed changes woul d
have facilitated nore careful consideration
of the effects of redesignating the uses of
| arge parcels of | and.

188. However, the real target of the
frustrations expressed with the public
participation process is with the resulting
| and use decisions, not the process itself.
Even in light of the shortcom ngs with
respect to the revisions to the Future Land
Use Map, the public participated in the
process to the fullest extent possible
under the circunmstances descri bed above.

Austin, supra at *35-36. The RO also included the follow ng

Concl usi ons of Law on "Public Participation":

242. It is the intent of the Legislature
that the "public participate in the
conprehensi ve pl anni ng process to the
full est extent possible."™ Section
163.3181(1), Florida Statutes. Local
pl anni ng agenci es and | ocal governnents nust
"adopt procedures” to provide for "effective
public participation” in the planning
process and to provide real property owners
with notice of all official actions that
will regulate the use of their property.
| d. The procedures nust provide for:

broad di ssem nation of the

proposal and the alternatives,

opportunity for witten comrents,

public hearings, as provided

herein, provisions for open

di scussi on, conmuni cations

26



prograns, information services,
and consi deration of and response
to public coments.

Section 163.3181(2).

243. The reference in the above-cited
statute to public hearings is to the

requi renents of Section 163.3184(15),
Florida Statutes. This statute requires
that a mpjority of the governing body
approve the transmttal of a proposed plan
and the adoption of a plan. The adoption
of a plan nmust be by ordi nance.

Section 163.3184(15)(a).

244. The statute requires that the
governi ng body hold at |east two advertised
public hearings on the proposed plan. The
first hearing nmust be held at the
transmttal stage. The hearing nust take
pl ace on a weekday about seven days after
the day that the first adverti senent was
publ i shed. The intention to hold and
advertise a second hearing nust be
announced at the first hearing. The second
heari ng nust be held at the adoption stage.
The hearing nust take place on a weekday
about five days after the day that the
second advertisenment was published.

Section 163.3184(15)(b)1. and 2.

245. The advertisenents described in the
precedi ng paragraph nust state the date,
time, place, and subject matter of the
meeting and the | ocations at which the
public may inspect the proposed plan or

pl an. The advertisenments nust also state
that interested persons may appear at the
nmeeting and be heard regarding the
transmttal or adoption of the proposed
pl an or plan. 1d.

246. |If the proposed plan or plan changes
the permtted use of land or |and use
categories, the advertisenents nmust be no

| ess than one-quarter size in a standard or
t abl oi d-si ze newspaper with a headline in
no smaller than 18-point type. The
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advertisement may not appear in the portion
of the newspaper devoted to classifieds and
| egal notices. The newspaper nust be of
general paid circulation in the county and
of general interest and readership in the
community. |If possible, the newspaper
shoul d be published at | east five days a
week. The advertisenment nust contain a
geographic location map with nmajor street
names indicated. The advertisenment nust
announce at the heading: "NOTI CE OF CHANGE
OF LAND USE." The introductory paragraphs
of the advertisenment nust be substantially
in the sane formas | anguage set forth in
the statute.

247. The City Council and Pl anning and

Zoni ng Board conplied with the above-cited

| aw regardi ng public participation and

public hearings. Although the Planning and

Zoni ng Board evidently did not formally

adopt procedures for public participation,

t he Board conducted its hearings in a

manner consistent with the requirenents of

t he Act concerning public participation.
|d. at *44-45. The Recommendation in the RO was to find the
City's Plan not "in conpliance,"” but not for any reasons
relating to public participation.

52. After receipt of the ROin Austin, DCA determ ned
that the City's Plan was not "in conpliance" and, under Section
163.3184(9)(b), Florida Statutes (1989), forwarded the RO to
the Adm nistration Conm ssion (AC) for entry of a final order.
On Septenber 29, 1989, the AC entered an Anmended Final Order.
|d. at *55-63. The Amended Final Order included the follow ng

findi ngs:
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The comm ssion adopts the hearing officer's
U timte Findings Nunmbers 185 through 232,
except as noted in the follow ng

par agr aphs.

4. In this proceeding, the conm ssion is
asked to reach a threshold determ nation
concerning public participation in the
| ocal governnent conprehensive planning
process. At the outset, the comm ssion
notes that communication at the draft and
proposed plan stages can be as essential to
t he outcone of an effective plan as the
formal adoption procedures. Furthernore,
citizens should be afforded tinely access
and education concerning the growth
managenent deci sions entrusted to el ected
and appoi nted officials.

I n considering the requirenents of section
163. 3181, F.S., the comm ssion notes

| egislative intent that the public
participate in the conprehensive planning
process to the full est extent possible.
Section 163.3181(2) specifies m ni num
requi renments for | ocal planning agencies
and | ocal governnmental units to adopt
procedures that "provide for broad

di ssem nation of the proposals and
alternatives, opportunities for witten
comments, public hearings . . . ,
provi si ons for open discussion,

conmuni cati on programs, information
services, and consideration of and response
to public comments."

The comm ssion al so notes section
163.3184(1)(b) of the act, which reads as
fol |l ows:

"I'n conpliance” nmeans consi stent
with the requirenents of ss.

163. 3177, 163.3178, and 163. 3191,
the state conprehensive plan, the
appropriate regional policy plan,
and rule 9J-5, F. A C., where such
rule is not inconsistent with
Chapter 163, part I1.
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Furthernore, the comm ssion acknow edges

t hat Chapter 9J-5.004, F.A.C., reflects
significant elenments of section 163.3181 of
the act concerning public participation in
t he conprehensive planning process. On
bal ance, the conmm ssion concludes that the
act and DCA Rule 9J-5 include public
participation as an essential supporting
el ement in preparing and adopting a | ocal
gover nnment conprehensive plan pursuant to
Chapter 163, Part Il, F.S., and are within
t he scope of conpliance review under
section 163.3184, F.S.

Based on the conclusion of |aw that
public participation may be raised within a
conpliance revi ew proceedi ng pursuant to
section 163.3184, F.S., the conm ssion
adopts the U timte Findings of the hearing
of ficer's Recommended Order with respect to
this subject, except as noted bel ow

(a) The comm ssion does not adopt the
first sentence of Utimte Finding Nunber
185, on page 71 of the Recommended Order.

(b) The conm ssion does not adopt the
first sentence of U timte Finding Nunmber
186, on pages 71-72 of the Recommended
Or der.

(c) The conmi ssion does not adopt
U timte Finding Nunber 190 on page 73 of
t he Recommended Order.

The comm ssion concludes that the record
indicates that the City of Cocoa nmade a
good faith effort to conmply with the intent
established in section 163.3181, F.S. and
Chapter 9J-5.004, F.A C., and adopts the
hearing officer's findings as they pertain
to the m nimumrequirenments that my be
addressed in this Section 163. 3184
conpliance revi ew.

|d. at *56-57.
53. Based on the AC s findings and conclusions, it is

difficult to understand why the AC chose not to adopt the
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listed findings.® It also is difficult to ascertain what
exactly the AC was making part of conpliance review when it
concluded that "the act and DCA Rule 9J-5 include public
participation as an essential supporting elenment in preparing
and adopting a |l ocal government conprehensive plan pursuant to
Chapter 163, Part Il, F.S., and are within the scope of
conpliance revi ew under section 163.3184, F.S."--consistency
with the requirenent that |ocal governnent's adopt procedures
for ensuring public participation, or consistency with a

requi rement that certain procedures be foll owed.

54. Notwi thstanding findings in the RO as to the public
participation that occurred in the process of adoption of the
City's Plan for initial conpliance review by DCA, the RO s
Concl usi ons of Law seenmed to limt public participation
conpliance review to a determ nation as to whether the City had
adopted transm ttal and adoption procedures in conpliance with
Rul e 9J-5.004 and Sections 163.3181 and 163. 3184(15), Florida
Statutes (Supp. 1988). The AC s conclusions of |aw seened to
be addi ng the LPA procedures to the scope of this conpliance
review. Notw thstanding this apparently limted scope of
conpliance review, the AC may have concurred with the RO s
Utimate Finding 184 that "[a]ny deficiency in the procedures
is immterial"' and did concur with the RO s Concl usion of Law

247 that, "[a]though the Planning and Zoning Board [the LPA]
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evidently did not formally adopt procedures for public
participation, the Board conducted its hearings in a manner
consistent with the requirements of the Act concerning public
participation.” [|d. at *45. Perhaps telling, the AC added to
the stipulated renmedi al anendnments needed to bring the City's
Pl an into conpliance:

52. The city shall also review, revise, and
adopt its public participation procedures,
gui delines and practices to ensure public
participation to the full est extent

possi ble in conpliance with Rule 9J-5,
F.A.C. and Chapter 163, Part Il, F.S.

ld. at *62. In addition, the AC granted certain undiscl osed
exceptions!? filed by Austin, et al.

to the extent reflected in the renedi al
actions specified in this order. Wile the
comm ssion wll not second-guess the
detail ed application of |ocal adoption
procedures, it does find that the m ni num
procedural reguirenents specified in the
act and DCA Rule 9J-5 may be reviewed and
enforced through the conpliance review
process established in section 163. 3184,
F.S. (Enphasi s added.)

Id. at *58. Although not clear, it appears fromthe foregoing
that it was the intent of the ACto review the | ocal
governnment's adoption procedures for consistency with the
requi renent that they are sufficient to ensure public
participation, and not to review for consistency with a

requi renent that certain procedures be followed. Petitioner

has not cited any AC or DCA precedent making it clear that
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Austin should be interpreted as reviewi ng for consistency with

a requirement that certain procedures be followed.

55. In contrast to Rule 9J-5.004 and Section 163. 3181,
Rul e 93-5.005(8) did require |local governnents to follow
certain procedures for ensuring public participation in the
preparation and adoption of governnent's adoption procedures,
until its repeal in 2001. Specifically, former Rule 9J-
5.005(8) stated in relevant part:

(b) The conprehensive plan or el enent
shall be prepared in accordance with
Section 163. 3174 and Subsection
163.3167(4), Florida Statutes, relating to
| ocal pl anni ng agenci es. Proposed pl ans,
el ements, portions thereof and anendnents
shal |l be considered at a public hearing
with due public notice by the |ocal
pl anni ng agency prior to making its
recommendation to the governing body
pursuant to Subsection 163.3167(4) and
Section 163.3174, Florida Statutes.
(c) The conprehensive plan, elenment or
amendnent shall be considered and adopted
in accordance with the procedures relating
to public participation adopted by the
governi ng body and the | ocal planning
agency pursuant to Section 163. 3181,
Florida Statutes, and Rule 9J-5.004 of this
chapter. The |ocal governnment shall submt
with its initial transmttal, pursuant to
Subsection 163.3167(2), Florida Statutes,
and subsequent transmttals pursuant to
Section 163.3191, Florida Statutes, a copy
of the procedures for public participation
t hat have been adopted by the | ocal
pl anni ng agency and the governi ng body.

* * *
(e) . . . The conprehensive plan, elenments
and anendnents shall be adopted by
ordi nance and only after the public
heari ngs required by Paragraph [sic]

33



163.3184(15)(b), Florida Statutes, have
been conducted after the notices required
by Paragraphs [sic] 163.3184(15)(b) and
(c), Florida Statutes. Upon adoption the

| ocal governnent shall transmt to the
Departnment a copy of the ordinance and the
requi red notices.

These subsections appear to have been the basis for
consideration of the issue not only in Austin but also in

several other early cases. See, e.qg., Robert J. Starr et al.,

v. Departnent of Conmmunity Affairs et al., Case Nos. 98-0449GM

98-0701GM 98-0702GM and 98-1634GM 2000 W. 248379, *49 ( DOAH

Feb. 11, 2000; DCA May 16, 2000); Mnette Benson et al. v. City

of Mani Beach et al., Case No. 89-6804GM 1990 W 749702, *2

(DOAH Sept. 24, 1990; DCA Nov. 12, 1990), rev'd, 591 So. 2d 942

(Fla. 3d DCA 1991); Dept. of Community Affairs, et al. v. City

of Islandia, DOAH Case No. 89-1508GM 1990 W. 749353, *28 ( DOAH

March 27, 1990; DCA June 20, 1990).

56. As indicated, former Rule 9J-5.005(8) was repealed in
2001. See Vol une 26, Nunber 42, Oct. 20, 2000, at 4838,
Fl orida Adm nistrative Weekly; Volunme 27, Nunber 8, Feb. 23,
2001, at 975, Florida Admi nistrative Wekly. Subsequent
deci si ons appear to give effect to the repeal by elimnating
conpliance review for consistency with a requirenent that

certain procedures be followed. See Enerald Lakes Residents'

Ass'n, Inc. v. Collier County and Dept. of Community Affairs,

DOAH Case No. 02-3090Gv 2003 W 329685, *12 (DOAH Feb. 10,
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2003; DCA May 9, 2003). See also Alessi, et al. v. Wakulla

County, et al., DOAH Case No. 03-0052GM Order entered

February 4, 2003, and Order entered April 7, 2003.

57. Notw thstanding the foregoing, Petitioner maintains
t hat plan amendnents still should be reviewed for consistency
with the requirements of former Rule 9J-5.008. The basis for
Petitioner's argunent is that the notice of proposed rul emaking
for the rule's repeal stated that "redundant provisions" were
bei ng repealed. Petitioner argues that, if the repealed
| anguage was redundant, consistency with a requirenent that
| ocal governnents follow statutory, rule, and | ocal procedures
for ensuring public participation in the preparation and
adopti on of governnent's adoption procedures nust still be a
part of conpliance review But the neaning and significance of
t he | anguage in the notice of proposed rul emaking is not clear;
and it cannot be concluded that consistency with a requirenent
that | ocal governnments follow statutory, rule, and | oca
procedures for ensuring public participation in the preparation
and adoption of government's adoption procedures renmains a part
of conpliance review, notw thstanding the repeal of fornmer Rule
9J-5.005(8).

58. Notw thstanding the repeal of fornmer Rule 9J-
5.005(8), and apparent absence of any other statutory and rule

aut hority, DCA nonethel ess suggests that sonme |imted
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conpliance review of a | ocal governnent's adoption process is
still appropriate. According to the evidence in this case,
DCA's reviewis |limted to whether the transmttal and adoption
heari ngs took place as required by Section 163.3184(15).
Assunmi ng such a review is appropriate, Petitioner did not prove
beyond fair debate that the requirenments of Section

163.3184(15) were not net.
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59.

Section 163.3184(15) provides in pertinent part:

(a) . . . For the purposes of transmtting
or adopting a conprehensive plan or plan
amendnment, the notice requirenents in
chapters 125 and 166 are superseded by this
subsection, except as provided in this
part.

(b) The local governing body shall hold at
| east two advertised public hearings on the
proposed conprehensive plan or plan
amendment as foll ows:

1. The first public hearing shall be held
at the transmttal stage pursuant to
subsection (3) It shall be held on a
weekday at | east 7 days after the day that
the first advertisenent is published.

2. The second public hearing shall be held
at the adoption stage pursuant to
subsection (7). It shall be held on a
weekday at | east 5 days after the day that
the second advertisenent is published.

(c) The local government shall provide a
sign-in format the transmttal hearing and
at the adoption hearing for persons to
provi de their names and mailing addresses.
The sign-in form nust advise that any
person providing the requested information
will receive a courtesy informationa
statenment concerning publications of the
state | and planning agency's notice of
intent. The |ocal governnment shall add to
the sign-in formthe name and address of
any person who submts witten coments
concerni ng the proposed plan or plan
amendnment during the time period between

t he commencenent of the transmittal hearing
and the end of the adoption hearing. It is
the responsibility of the person conpleting
the formor providing witten coments to
accurately, conpletely, and | egibly provide
all information needed in order to receive
the courtesy informational statenent.

(d) The agency shall provide a nodel sign-
in formfor providing the list to the
agency which may be used by the | ocal
governnment to satisfy the requirenments of
this subsecti on.
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(e) If the proposed conprehensive plan or
pl an anmendnment changes the actual |ist of
perm tted, conditional, or prohibited uses
within a future | and use category or
changes the actual future |and use nmap
designation of a parcel or parcels of |and,
the required advertisenents shall be in the
format prescribed by s. 125.66(4)(b)2. for
a county or by s. 166.041(3)(c)2.b. for a
muni ci pality.

Section 166.041(3)(c)2.b. provides:

(c) . . . Odinances that change the actual
list of permtted, conditional, or

prohi bited uses within a zoni ng category,

or ordinances initiated by the municipality
t hat change the actual zoning map

desi gnati on of a parcel or parcels of |and
shal | be enacted pursuant to the foll ow ng

pr ocedur e:

* * *
2. In cases in which the proposed
ordi nance changes the actual |ist of

permtted, conditional, or prohibited uses
within a zoning category, or changes the
actual zoning map designation of a parcel
or parcels of land involving 10 conti guous
acres or nore, the governing body shal
provide for public notice and hearings as
fol |l ows:
* * *

b. The required advertisenents

shall be no less than 2 col umms

wi de by 10 inches long in a

standard size or a tabloid size

newspaper, and the headline in the

advertisenent shall be in a type

no smaller than 18 point. The

advertisement shall not be placed

in that portion of the newspaper

where | egal notices and classified

adverti senments appear. The

advertisement shall be placed in a

newspaper of general paid

circulation in the nmunicipality

and of general interest and

readership in the nunicipality,
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not one of limted subject matter,
pursuant to chapter 50. It is the
| egislative intent that, whenever
possi bl e, the adverti senent appear
in a newspaper that is published
at least 5 days a week unless the
only newspaper in the nmunicipality
is published |l ess than 5 days a
week. The advertisenment shall be
in substantially the foll ow ng
form

NOTI CE OF (TYPE OF) CHANGE

The (name of |ocal governnent al
unit) proposes to adopt the
foll owi ng ordi nance: (title of
t he ordi nance)

A public hearing on the ordinance
will be held on (date and time) at
(nmeeting place)

Except for amendnents which change
the actual list of permtted,
conditional, or prohibited uses
within a zoning category, the
adverti senent shall contain a
geographi c |l ocati on map which
clearly indicates the area covered
by the proposed ordi nance. The
map shall include maj or street
names as a neans of identification
of the general area.

60. Petitioner contended that the notice requirenments in
paragraphs (a), (b), and (e) of Section 163.3184(15), were not
met because it was not perm ssible to conbine the various plan
amendnents into a single enacting ordi nance, as done by the
Town in this case, and because the advertisenments for the
transmttal and adoption hearings did not adequately identify

the subject of the anendnents. But the evidence was contrary

39



to Petitioner's positions, and Petitioner has cited no
authority to support her positions.

61. Petitioner also contended that the Town failed to
meet the sign-in formrequirements of paragraphs (c) and (d) of
Section 163.3184(15). But, as found, Petitioner failed to
prove this contention.

62. As found, Petitioner submtted witten comment on the
proposed anmendnent and was in attendance at the adoption
hearing. 1In addition, her participation established that, even
if there were deficiencies in the advertisenments, she suffered
no prejudice as a result.

63. If following required transmttal and adoption
procedures is a conpliance criterion, as it was before the
repeal of fornmer Rule 9J-5.008 in 2001, prejudice to the

petitioner logically would not be an issue. See, e.qg., Benson

v. City of Mam Beach Departnment of Conmunity Affairs, 591 So.

2d 942 (Fla. 3d DCA 1991)(no consideration of prejudice in
opi ni on where published notice of public hearing did not neet
statutory requirenent for county-w de notice); Dept. of

Community Affairs, et al. v. City of Islandia, supra (no

consideration of prejudice in a case where petitioners were DCA
and an adjoining | ocal governnment not required to coment,
recomrend, or object in order to be an "affected person” with

standi ng under Section 163.3184(1)(a)). But see Ednond J. Gong
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and Dana L. Gong v. Dept. of Community Affairs and City of

Hi al eah, DOAH Case No. 94-3506GM 1994 W. 1027737, *7 ( DOAH
Cct. 11, 1994; DCA Nov. 29, 1994)(actions of City and DCA held
not to be a nullity for failure to give statutory notice, where
there was no showing of prejudice). In cases where a | ocal
governnment's alleged failure to follow various procedures for
public participation (including alleged inadequate public
notice) has been considered, for whatever reason, since the
repeal of Rule 9J-5.008, the party alleging the failure was
required to establish resulting prejudice in order to prevail.

See Enerald Lakes Residents' Ass'n, Inc. v. Collier County and

Dept. of Community Affairs, supra; Sutterfield et al. v.

Depart ment of Conmunity Affairs et al., Case No. 02-1630GM

2002 W 31125197, *19-20 (DOAH Sept. 16, 2002; DCA Nov. 14,

2002). See also City of Jacksonville v. Huffman, 764 So. 2d

695 (Fla. 1st DCA 2000) (wai ver of procedural error on permt

for construction in historic district); Schumacher v. Town of

Jupiter, 643 So. 2d 8 (Fla. 4th DCA 1994), rev. den., 654 So.
2d 919 (Fla. 1995)(person chall enging statutory notice

requi rements who read notice, attended hearing, and fully
participated in zoning amendnent proceedi ng was estopped from

asserting a defect in the notice).
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Dat a and Anal ysi s Requirenents

64. Data and analysis requirenments for the adoption of
conprehensi ve plan amendnents are set out in Rule 9J-5.005(2).
65. Rule 9J-5.005(2)(a) states in pertinent part:

Al'l goals, objectives, policies,
st andards, findings and
conclusions within the
conprehensive plan and its support
docurments, and within plan
amendnents and their support
docunments, shall be based upon

rel evant and appropriate data and
t he anal yses applicable to each
element. To be based upon data
means to react to it in an
appropriate way and to the extent
necessary indicated by the data
avail abl e on that particul ar
subject at the time of adoption of
the plan or plan anmendnment at

i ssue.

66. The adoption of a reference to the year 2000 version
of the "Loxahatchee River National WIld and Scenic River
Managenment Pl an," updated a reference to the 1985 version.

Si nce the Loxahatchee Pl an was previously incorporated into the
Town' s conprehensive plan, reference to the updated plan was an
appropriate reaction indicated by the data avail able on the
issue at the tinme of adoption and was appropriately found "in
conpliance. "

67. Petitioner has not denonstrated beyond fair debate

that the amendnent to the Conservation El enent was subm tted
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wi t hout adequate data and anal ysis and therefore not "in
conpliance,” as defined in Section 163.3184(1)(b).

68. The adoption of the amendnments to the Transportation
Map Series were based on the interlocal agreenment between the
Town, Pal m Beach County, and Martin County regarding the
construction of a road known as the "Western Corridor."
Amendnent and adoption of these naps are necessary to reflect
the alignnent of the roadway through the Town and to maintain
consi stency within the conprehensive plan by reflecting changes
to the Transportation Elenent based on changes to the
| nt ergover nnent al Coordi nati on El ement. The nodification and
addition of maps in the Transportation Map Series was an
appropriate reaction indicated by the data avail able on the
issue at the tinme of adoption and was appropriately found to be
"in conpliance."

69. Petitioner has not denonstrated beyond fair debate
t hat the Amendnent regarding the Transportation el enment was
subm tted based on i nadequate data and anal ysis and therefore

not "in conpliance,"” as defined in Section 163.3184(1)(b).

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is
RECOMVENDED t hat DCA enter a final order finding the

Town's Amendnment 2002-02 to be "in conpliance.”
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DONE AND ENTERED t his 24th day of October, 2003, in

Tal | ahassee, Leon County, Florida.

=

J. LAVRENCE JOHNSTON

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 24th day of October, 2002.

ENDNOTES

1} Unl ess otherwi se noted, Sections refer to Sections of the
2002 codification of the Florida Statutes, and Rules refer to
the current codification of the Florida Adm nistrati ve Code.

2/ In addition to the general category of exhibits "listed by
Respondents and/or necessary for rebuttal,” Petitioner listed a
total of 109 nunbered exhibits, but six of these were stricken
fromthe |ist.

% Petitioner's pro se nethod of organizing her exhibits, as
wel | as her manner of presenting her case, nmade it difficult to
follow her presentation, find and use her exhibits, and make an
accurate record of objections and rulings.

“ As reflected in the Conclusions of Law, several of these
exhibits relate to issues ultimately held to be outside the
scope of conpliance review, however, they were received in

evi dence for purposes of setting the factual predicate for the
arguments on the scope of conpliance review.

44



®/  Since the evidence was that no public notice was given, the
details of the notice requirenments under this statute, which
are defined in Section 163.3164(18), need not be set out.

®  Quoted in Conclusion 59, infra.
I Quoted in Conclusion 48, infra.

8 As found, neither the Town's Resolution 58-87 nor its home-
rule charter adds anything to the conpliance review
requi rements for purposes of this proceeding.

° Utimte Finding 190 does not pertain to public
participation, and the AC s previous findings and concl usi ons
do not explain its action with respect to U tinmate Findings 185
and 186. Based on the AC s preceding findings and concl usions,
it would have been nore |logical for the AC to have declined to
adopt the first sentences of U timte Findings 183 and 184.

%7 As indicated in Endnote 9, supra, the AC may actually have
intended to reject this U timte Finding, which would have nmade
nore sense in |ight of other findings and concl usions.

/' The AC refers to adopted conclusions of |aw by the nunbers
1-66. However, it appears that, prior to preservation in
West | aw (and on the DOAH website), the numbering of Concl usions
of Law in the RO was changed to conformw th the subsequent
DOAH practice of numbering conclusions of |aw sequentially,
starting with the nunber follow ng the nunber of the | ast
finding of fact. Since there were 226 findings in the RO, the
Concl usi on of Law 247 falls within the range of concl usions of

| aw adopted by the AC

2/ These exceptions are not revealed in the published
deci sion, only the rulings.

COPI ES FURNI SHED

Thomas J. Baird, Esquire

Thomas J. Baird, P.A.

11891 U. S. Hi ghway One

Suite 105

Nort h Pal m Beach, Florida 33408-2864
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Timothy E. Dennis, Esquire

Departnment of Conmunity Affairs

2555 Shumard Oak Boul evard, Suite 315
Tal | ahassee, Florida 32399-2100

M chael W Morrell, Esquire
Post OfFfice Box 18649
West Pal m Beach, Florida 33416-8649

David L. Jordan, General Counse
Departnent of Community Affairs

2555 Shumard Oak Boul evard, Suite 325
Tal | ahassee, Florida 32399-2100

Col l een Castille, Secretary
Departnent of Community Affairs

2555 Shumard Gak Boul evard, Suite 100
Tal | ahassee, Florida 32399-2100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within 15
days fromthe date of this Recomended Order. Any exceptions to
this Recommended Order should be filed with the agency that wll
issue the final order in this case.
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